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Preface

The Coalition Against Sexual Assault in North Dakota has a mission to
pursue and expose the causes of domestic and sexual violence, provide
direct and immediate services to those who are victimized, and support
those who provide such services. We work toward these goals without
discrimination based on age, race, gender, religion, political philosophy,
sexual orientation, national origin, or ethnic or cultural differences. We
work for the social changes necessary to eliminate personal and societal
violence against all people. We are further committed to increasing public
awareness about domestic violence and sexual assault and providing
viable solutions to address issues of violence. The Coalition Against
Sexual Assault in North Dakota is a statewide association of rape crisis
programs that provide advocacy services, individual counseling, support
groups, community education, 24-hour crisis line support, and shelter for
victims of domestic violence and sexual assault.

We gratefully acknowledge the following organizations for allowing
reproduction of sections of their civil resource guides in this document.

e The National Crime Victim Bar Association

e Washington Coalition of Sexual Assault Programs

e lllinois Coalition Against Sexual Assault

e Connecticut Sexual Assault Crisis Services, Inc.

We also gratefully acknowledge the law firm Neubauer and Oster,
Attorneys at Law and Brenda Neubauer for their consultation on this
project.

For more information please contact the Coalition Against Sexual Assault
in North Dakota at 701-255-6240 or 418 East Rosser Avenue #320,
Bismarck, ND 58501.

If this is a crisis or you need immediate assistance, please call the National
Sexual Abuse Hotline at 1-800-656 HOPE.
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Introduction

A decision to file a civil action based upon sexual assault requires much
consideration. For some survivors, a civil action can be an empowering
experience and an important step in the healing process. A civil suit,
however, can be expensive, time consuming and not always successful.
Without appropriate support, a suit can be emotionally draining and
impact your recovery. Your private life may be exposed to the defendant,
the Court, and in some instances, to the media.

Using this guide to help you determine whether a civil action is right for
you is one step. You should also consult an attorney, rape crisis advocate
and therapist (if you are in counseling) when making this decision. These
professionals can help you determine whether a civil action meets your
needs. Keep in mind that a decision whether or not to sue is your choice
and either way can be empowering. Ultimately, you must make the
decision that is best for you and your family. This guide is tailored to
those able to make informed choices about their own healing journey. If
you are a guardian interested in pursuing a civil action on behalf of a
child, there are additional factors to consider regarding the child and
yourself. Consult with an attorney and child advocate to discuss these
matters.

You are to be commended for coming so far on the difficult journey of
healing from sexual violence. Knowledge is power, and properly
informed, you will be able to make the decision that is right for you.
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This guide is not intended to and does not provide legal advice, assistance
or representation. NDCAWS/CASAND encourages survivors to consult
an attorney licensed in the appropriate jurisdiction regarding their

particular case.
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1. Defining a Civil Action

A civil action involving a sexual assault is a legal action brought against
the perpetrator by the survivor in civil court for harm done to the victim as
a result of the perpetrator’s actions. The action is separate from criminal
proceedings. In civil court, the system tries to compensate the victim for
emotional and physical harm by making the perpetrator pay money
damages. Damages may be “compensatory” or “punitive.” The court
cannot undo the harm that has already occurred, and money may be a poor
substitute for fixing the wrong that has occurred, but it is the only remedy
that a the civil action can offer.

A civil action enforces remedies and protects private rights: civil actions
are private lawsuits, meaning that a plaintiff (the survivor) initiates the
action. By contrast, in a criminal proceeding, a representative of the state
(the State’s Attorney) initiates the action. In a civil action you have more
control over the presentation of your case and may confront your
perpetrator, if you choose. You may, however, have to pay the costs
associated with the suit, possibly including attorney’s fees depending on
your arrangement with your attorney. In contrast, the State pays for
criminal trials and you may not be able to confront your perpetrator,
depending on the outcome.

Civil and criminal proceedings differ in several other ways. Civil actions
involve a lesser standard of proof than criminal cases. You must provide
proof of your damages or harms claimed, and must prove the damages that
you claim in order to receive money damages. The standard of proof in a
civil case is that the fact or facts sought to be proven are more probable
than not, or by a “preponderance of the evidence.” *“Damages” are the
legal system’s civil method of remedying the harm the perpetrator caused,
by making him/her pay you money.

Keep in mind that a civil court is not able to imprison the perpetrator,
order protection, or require therapy — only a criminal proceeding may
accomplish that. Finally, either party who loses a civil action may file an
appeal. In criminal court, only the defendant may appeal.
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2. Pros and Cons of Civil Action

Although a civil action cannot undo the harm the perpetrator caused,
damage awards and the opportunity for vindication make these actions
favorable to some survivors. Keep in mind, however, that a civil action
may be expensive, time consuming, and may open emotional wounds you
worked hard to heal. Carefully weigh the pros and cons of filing a civil
action. A decision not to sue also can be an empowering experience.
Below is a list of some considerations for deciding whether to bring a civil
action for sexual assault. There may be additional factors to consider
which apply to your specific case. Once you determine your goal, you can
decide how important each item is to you and whether or not litigation will
help you reach your goal.

a. Pros
e Exposure of the perpetrator and potential prevention of future
victimization
e Money damages for medical or therapy bills, pain and suffering,
lost wages, loss of consortium (loss of relations with spouse or
companion), loss of enjoyment of life
Emotional empowerment
Opportunity to tell your story
Vindication
Acknowledgment by the perpetrator of harm to you
Acknowledgment by the community of damage to you
Assistance in recovery and healing process
Punishment of the perpetrator
Public confrontation of the perpetrator
Stripping the perpetrator of his power or secrecy
Support from family and friends
e Notice to community about the perpetrator

b. Cons
e Attorney’s fees and costs
e Lostwork time and time with family and friends to work on the
case, meet with attorney, attend court, etc.
Prolonged Court proceedings
Public records of trial
Loss of confidentiality
Loss of privacy and potential media exposure
Dealing with perpetrator through presence at the trial and
depositions, etc.
e Reliving your abuse and delaying your healing process
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e Alienation from family and friends

e Perpetrator may be judgment proof, for example no assets, no
employment and no money to pay damages, or it may be difficult
to collect

e Community members may not believe you

e Perpetrator may file a counter-suit, or claim defamation

e Possible court-ordered evaluation of you by a psychologist or
psychiatrist

3. Other Considerations

a. Financial
It is not unusual for a civil action to cost thousands of dollars. You and
your attorney will create a fee-payment system or may agree on a
contingency arrangement, by which your attorney would receive a portion
of any damage award in lieu of an hourly rate. You are generally
responsible for all out-of-pocket expenses, regardless of the outcome of
your case, unless you have some other agreement with your attorney.
These costs may include paying expert witnesses whom you hire, the cost
of transcribing depositions, incidental expenses, court fees and sheriff’s
cost for service of papers.

b. Time
It may take a few months to a couple of years from the time you file your
case until it goes to trial, depending on the county in which you file. This
is partly due to an overloaded court system. Another factor may be any
pending criminal proceeding regarding your case. You may be advised to
wait until after the criminal case is over before filing your civil action, for
several reasons. First, a criminal conviction may strengthen your civil
case and increase liability and the number of defendants. Second, criminal
defense attorneys sometimes use a survivor’s civil action against him/her
to question his/her motivation in the criminal proceedings. Filing a civil
action before or during a criminal proceeding may adversely affect the
outcome in criminal proceedings. Third, therapy, medical, and rape crisis
records may be more accessible in civil proceedings than in criminal. If
you file a civil action, many of your records may have been reviewed by
the defense and be available to the defendant in a criminal trial. You
should immediately discuss with your attorney statute of limitation
restrictions, coordination with the state’s attorney’s activities related to a
criminal case, and the risk and benefits in pursuing a civil action in various
timeframes.
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c. Confidentiality Issues
By bringing a civil action, you may lose a great deal of privacy since a
civil action stems from your claim that the defendant harmed you in some
way. Also, “rape shield laws” that offer protection in criminal cases do
not apply in civil cases. Since it is your burden to present evidence of
harm to the court, you may have to disclose information and records that
otherwise would have been confidential. You may feel that some of this
information about you is negative, but it nevertheless is an element of your
claim. Through “discovery,” the defendant can obtain personal
information about you such as psychiatric and medical records, and your
employment and education history. You can also obtain information
about the defendant. Since the defendant can investigate much of your
personal life, it may seem as if you are on trial. Below are examples of
some of the evidentiary items the defendant may attempt to gather:

Pediatric records

Psychiatric records

Medical records

Hypnosis records

Gynecological records
Educational history

Employment history

Other claims/ lawsuits you have brought in the past
Journals or diaries

Credit history

Criminal record

Past sexual history

Victim’s compensation records
Letters

Photographs

Drawings

Videos

Blood tests

DNA tests

Driving abstract

Tax returns

Witness testimony

Calendars or planners

Address books

Medical/therapy bills

Information about your social life
Alcohol and drug usage
Telephone records and answering machine taped messages
Computer files
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Your attorney will determine what information is relevant and should be
disclosed, and can also seek an Order from the Court protecting you from
harassing or overbroad discovery requests. Although the scope of
“discovery” may intimidate you, remember that you also have the
opportunity to gather the same information about the defendant and your
attorney will protect your interests. However, since you are the one
making the claim, there is a greater burden on you to produce information.

Although “discovery” exposes much personal information about your life,
some information is protected by “privilege.” The communications
between you and certain professionals may be confidential and may not
have to be revealed. The degree of confidentiality you have with each
professional is different. While confidentiality exists, you should assume
that any information about your personal life may be subject to
examination as a result of pursuing a civil action.

4. Selecting an Attorney

A civil action is a private lawsuit; therefore, you must hire your own
attorney. This is different from a criminal proceeding in which a State’s
Attorney represents the State of North Dakota.

At your first meeting, the attorney will consult with you and advise you on
the process and the strength of your case, depending on the information
provided. If you feel this attorney is the right one for you and you retain
him/her, the attorney will act on your behalf when communicating with
the defendant and the court. The attorney will handle the legal aspects of
your case, although you have input regarding how the attorney approaches
your case and the final decision making authority.

Once you have received the names of a few recommended attorneys, call
for an initial consultation (a meeting between you and the attorney to get
to know each other). Many attorneys do not charge for this initial
consultation, but be sure to check with the receptionist when you call to
schedule the meeting. You should contact more than one attorney to get
multiple opinions and different quotes for services. You need to feel
comfortable with your ultimate choice since you are dealing with very
difficult issues. Don’t be afraid to ask questions of each attorney, as
he/she will be working for you. Feel free to ask the attorney questions
about their background and experience in these types of cases.

a. What to ask your attorney
e How long could this case take?
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How long do | have to file?

How soon could you start working on my case?

What is your course of action?

What is my chance of a favorable decision?

What is the current law on these issues?

Are you prepared to try the case if necessary?

Have you handled other cases like this? If so, how many and the
outcome?

Will you be the attorney working on this case or would other attorneys
work on this as well?

Do you have any conflict of interest with the perpetrator or potential
witnesses?

What is the office policy for advising clients as to status?

What information from my personal life will you need?

How much may this cost, and/or will you take the case on a
contingency fee arrangement? If a retainer is required what is the
amount and the hourly rate, and if a contingency fee is offered what is
the percentage?

What costs will | have to pay?

b. What your attorney will ask of you

The attorney will need to ask you questions in order to evaluate your case.
It is critical that you share information with your attorney so that he or she
can weigh both the strengths and weaknesses of your claims. Do not
worry about telling the attorney the facts of your case in this interview.
Even if you decide not to hire that attorney, you are still protected by the
“attorney-client privilege,” which means that neither the attorney nor the
attorney’s staff may disclose your information unless you give them
specific permission. The attorney will need to know at least the following
information:

When and where the injury occurred

The identity of the perpetrator, including name, address, social security
number, and birth date if available

The type of injury you sustained and supporting documentation

Past and current medical treatment, therapy, counseling, etc.

Whether there are pending criminal prosecution charges, and the
status.
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c. Payment Process

Most attorneys will accept civil actions for sexual assault on a
“contingency fee” basis. Therefore, it is critical to determine if the
perpetrator has any assets to pay damages. If the survivor is able to pay
legal fees on an hourly basis, a “retainer” (advance payment) may be
preferred or requested. In some instances, if the damage award is
potentially large and the case may involve little work, you may be better
off paying an hourly rate to your attorney, instead of a percentage of the
award. However, there are several methods of payment your attorney may
use.

Ask the attorney directly which fee schedule he/she uses, and billing
practices, and whether or not the attorney will create a flexible schedule
that works for both of you. Keep in mind that no matter what payment
method is used, you are generally still responsible for paying all out-of-
pocket costs, such as filing fees, photocopying costs, and long distance
phone charges for calls made by the attorney for your case. Occasionally,
the attorney may agree to pay these expenses and receive reimbursement
from the damage award.

All billing issues should be put in writing at the beginning of the case.
Otherwise, payment conflicts may arise causing strain on the attorney-
client relationship.

Methods of payment include:

e Hourly fees: You are billed for time spent working on your case. This
may be for research, phone calls, discovery, travel, court appearances,
preparation of pleadings, office conferences, etc.

e Contingency fees: The attorney collects payment for the services and
work performed only if you receive an award and collect payment.
Regardless of the outcome, you are still generally responsible for out-
of-pocket costs. This fee arrangement is generally used when the
perpetrator has assets or income to pay a damage award.

e Sliding fee scale: The attorney lowers an established hourly cost to
reflect your ability to pay. This method is not usually used because
these kinds of cases are typically expensive and time consuming for
the attorney.

e Pro Bono: Work the attorney does for free. If a law firm is interested
in your case and can afford to donate the time and money, or if an
attorney is looking to get into a new field of law, he/she may agree to
take your case without charge for his or her work. Even with pro bono
cases, you are generally responsible for out-of-pocket costs.
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5. Civil Court Process

a. Find an Attorney
After retaining an attorney, you and your attorney will work together
through the litigation process.

b. Demand Letter
In most cases, an attorney will send a letter to the perpetrator notifying
him/her of your intent to sue and offering him/her a chance to meet your
demands before you file a complaint. Upon a failure to respond or an
unsatisfactory response indicating that the perpetrator will not meet your
demands, you and your attorney will proceed with formal legal action.

c. Filing a Complaint
A document filed with the court by your attorney outlining your claim,
supporting facts, and what damages you want. This is the formal start of
the civil action.

d. Service of Process
Once your attorney files your complaint with the court, the complaint must
be served on the perpetrator by personal service. This can be
accomplished by certified mail, an admission of service, or service by a
Sheriff or Process Server.

e. Motion to Dismiss
The perpetrator may ask the court to dismiss the case alleging you have no
legal case or basis for claiming damage, or have not alleged any harm the
court can remedy. Your attorney will have an opportunity to respond to
the Motion, and the court will make a ruling as to the claims made by the
perpetrator. If the court denies the dismissal of the claim, the perpetrator
will have to formally respond to the complaint.

f. Answer to the Complaint
The perpetrator/defendant must either admit or generally deny your
allegations in the complaint through his answer to your complaint.

i. Counter Claim
When answering your claims, the defendant may also
start a suit against you, alleging actions by which you
have harmed him/her.
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Special Defense
The defendant may claim facts that minimize your case
against him/her. There may be allegations that you
consented to the act.

g. Discovery

Discovery is generally the next step. Each side gathers information and
evidence, such as documents and records, and by interviewing witnesses
under oath in a deposition. Discovery may expose much of your private
life, including your medical and psychotherapy records, to the defendant.
Other personal information such as your past sexual history or things you
wrote in a diary may also be obtained. Sometimes an attorney may have
to file a Motion to enforce discovery or request additional time.

Independent Evaluation
The defendant’s attorney, or in rare instances the court,
may request that you undergo an examination by an
independent psychiatrist or physician to evaluate the
harm you claim. If ordered by the court, you must submit
to this exam, but you may have your attorney present. If
you refuse to cooperate, you could jeopardize the
likelihood of success for your case.

Deposition
The deposition is a proceeding in which your attorney or
the defendant’s attorney questions either the opposing
party or a witness under oath. A deposition usually takes
place at one of the attorney’s offices. Usually the only
people present at a deposition are the attorneys, the
person being interviewed, and the court reporter. The
parties to the deposition do, however, have the right to
attend the deposition but cannot ask any questions except
through their attorney. When you are deposed, questions
and answers are recorded by a court reporter, and the
person being questioned must swear to tell the truth,
similar to the oath required before testifying at trial.
After the deposition, the court reporter transcribes the
testimony into a written document. In addition to having
the deposition transcribed into a written document, some
depositions are videotaped. Videotaped depositions are
often used for witnesses who may be unavailable for trial
or who reside out of the state. The party taking the
deposition must pay the fees related to the deposition.
These fees include the costs involved with the court
reporter, transcripts, witnesses, and travel costs.
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iii. Interrogatories
These are written questions that the witness or party must
answer under oath in writing. Attorneys usually use
interrogatories in addition to a deposition. This method
of fact-finding is less expensive than a deposition, but it
may take longer to obtain the information.

h. Motion of Summary Judgment
If the presented case has no facts in dispute and could be decided only by
looking to the applicable law, you or the defendant may ask the court to
decide the case before it goes to trial. For example, if discovery shows
that your claims are time-barred as a matter of law, the court could grant
the defense motion for a “summary judgment.”

I. Settlement
In a settlement, you and the defendant reach an agreement through your
attorneys. This may occur at any point before or during the trial, up to the
point at which the court makes a final judgment. A settlement agreement
IS a contract with the terms in writing which the court must accept and
enforce. The agreement may provide money damages just like a court’s
decision. The defendant may request a confidential settlement which
prevents you from revealing the facts of the case, the identity of the
defendant, or the settlement amount to others. Cases sometimes settle
because the defendant wants to avoid the cost and publicity of a trial. If
no settlement is reached, the case continues through the litigation process
and ultimately trial.

J. Trial
A trial has many different stages. The trial of your case may include some
or all of the following stages:

e The judge alone may hear a civil action in a “bench trial,”
or it may be heard by a judge and jury. Either party may
request a trial by jury. Both the plaintiff (you) and the
defendant (perpetrator) are usually present in the courtroom
during all phases of a trial, whether it is by a judge or jury.

e Ifajury is called, your attorney and the defendant’s
attorney will select the jury by questioning prospective
members. This process is called “voir dire.”

e When the trial begins, your attorney speaks first and
presents an “opening statement,” which provides the judge
or jury with an outline of the case. The defendant’s
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attorney also presents an opening statement, outlining the
defense.

Your attorney then begins presenting your case through
testimony and evidence. Your attorney will seek to prove
your claims through the submission of evidence (medical
and therapeutic records, photographs, police reports, etc.)
and testimony. Your attorney will examine you and your
witnesses, including your expert witness, if you have one.
Your attorney may also subpoena other witnesses to testify.
The defendant’s attorney is allowed to cross examine you
and your witnesses. Some attorneys are much more
aggressive than others. He or she will ask you about your
claims. For example, you may be questioned about the
assault, your background, what motivated you to file suit
and whether any harm exists. The defense attorney’s job is
to cast doubt on you, your claims, and the credibility of you
and your witnesses. You may feel as if you are the person
on trial. However, your attorney will help you prepare for
this experience.

The defendant’s attorney next submits the defendant’s
evidence, such as physical items and testimony from the
defendant and witnesses, and attempts to refute your
version of the case. Your attorney may cross-examine the
defendant and any of the defendant’s witnesses. Your
attorney will attempt to strengthen your claims through his
or her questions.

After both attorneys present all evidence, but before the
judge or jury decides the case, the defendant’s attorney
might submit a motion for “directed verdict,” claiming that
you failed to meet your burden of proof. If granted, the
judge renders a judgment without allowing the jury to reach
a decision. If granted, the judge has determined there can
only be one decision under the law with the facts as
presented. The court may also initiate this motion on its
own.

If the motion for “directed verdict” is denied, both
attorneys present separate closing arguments in which they
summarize the case and the evidence. In jury trials, the
judge then provides instructions for the jurors to use in
deciding the case. This is the final stage of the trial before
the judgment is rendered.
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k. Judgment
The judge or the jury leaves the courtroom to weigh the evidence and
reach a verdict. The decision must be based upon a “preponderance of the
evidence” standard, which means a finding that certain events more likely
happened than not. This is a lesser standard of proof than in criminal
proceedings which require “beyond a reasonable doubt”. If the judge or
jury determines that you proved your case by a “preponderance of the
evidence,” you win the liability aspect of the trial. The judge or jury will
then consider and award the amount of damages they believe fairly
compensates you for your injuries. The length of time required to reach a
decision varies. After the decision has been made, the court enters a
judgment.

l. Award
If the judge or the jury determines that money damages are an appropriate
award for you, the defendant pays the amount of damages ordered. You
might, however, encounter difficulties collecting the award from the
defendant. To avoid this situation, the court may “attach” the defendant’s
property. A post-judgment attachment is a court order that prevents the
defendant from removing property or hiding assets. The unfortunate
reality is that many survivors do not recover their award if the defendant
has no assets or is unemployed, or do not recover the award fully if the
defendant evades attachment or enforcement of the judgment. Your
attorney can discuss with you different enforcement options and also seek
judicial intervention.

m. Appeals
Appeals can be brought if either party has reason to believe that the trial
court committed a judicial error that affected the outcome of the case.
While appeals involve more costs and time on the part of the attorneys,
they are sometimes necessary. Your options on appeal should be carefully
discussed with your attorney before you decide how to proceed.
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6. Resource List
Legal Assistance of North Dakota
1-800-634-5263
(provides legal assistance for low-income and elderly)

North Dakota Crime Victims® Compensation
701-328-6195
(provides compensation and information for crime victims)

Lawyer Referral and Information Service
1-800-932-8880
(provides referral information to contact a lawyer)

National Sexual Assault Hotline
1-800-656-HOPE
(provides crisis-intervention and referral)

Local Crisis Agencies  State Hotline 1-866-341-7009
Coalition Against Sexual Assault in North Dakota, Bismarck,
888-255-6240

Hearts of Hope, Belcourt 477-0002
Women’s Action and Resource Center, Beulah 873-2274
Abused Adult Resource Center, Bismarck 222-8370
Family Crisis Center, Bottineau 228-2028
Safe Alternatives for Abused Families, Devils Lake 662-7378
Domestic Violence and Rape Crisis Center, Dickinson 225-4506
Kedish House, Ellendale 349-5118
Rape and Abuse Crisis Center of Fargo-Moorhead, Fargo 293-7273
Spirit Lake Victim Assistance Program, Fort Totten 766-1816
Tri-County Crisis Intervention, Grafton 352-3059
Community Violence Intervention Center, Grand Forks 746-8900
SAFE Shelter, Jamestown 251-2300
Abuse Resource Network, Lisbon 683-5061
Domestic Violence Crisis Center, Minot 857-2200
Coalition Against Domestic Violence, New Town 627-3617
Domestic Violence Program NW ND, Stanley 628-3233
Domestic Violence Program, Trenton 774-8824
Three Rivers Crisis Center, Wahpeton 642-2115
McLean Family Resource Center, Washburn 462-8643
Family Crisis Shelter, Williston 572-9111

Abused Persons Outreach Center, Valley City 845-0072

17
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Glossary:
- A

Advocate — The rape crisis center employee or volunteer who may have assisted
you at the hospital, counsels you and/or accompanies you to court.

Answer — The defendant’s written response to the claims made in your complaint.
He/she must admit, deny in part or in whole, or move to dismiss each claim you
raise.

Appeal — A party challenges the judgment made by the court through a new
proceeding that is based upon the trial record and addresses only the issue raised.
A court that is higher than the trial court hears the appeal.

Assets — The money and property (real estate, personal property, and intellectual
property) owned by a person, organization, or corporation.

Attachment — The process through which the court “freezes” the defendant’s
assets until the court decides your case.

Attorney-client privilege — A legal principle protecting oral and written
communications between the attorney and the client. This privilege keeps the
survivor’s confidential information from the defendant and the court.

- B
Bench trial — A trial heard and decided by the judge alone, without a jury.

Beyond a reasonable doubt — The standard used in criminal proceedings to
determine whether the facts completely establish the defendant’s guilt. This is a
higher standard of proof than the “preponderance of the evidence” standard used
in civil cases.

Burden of proof — A party’s duty to prove its claims in court. In a civil action
arising from sexual assault, the survivor (plaintiff) has the burden.

- C
Closing arguments — An attorney’s presentation to the court at the end of the trial.
The attorneys representing the plaintiff and the defendant, respectively, each
present a final argument to the court in which they summarize their version of the
case presented.
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Compensatory damages — A monetary award designed to make up for any harm
you sustained. The theory behind this award is to restore you to the position you
were in before the sexual assault.

Complaint — The plaintiff’s case as initially presented to the court in the form of a
written document. This includes all claims the plaintiff wishes to raise and
officially begins the lawsuit.

Confidentiality, confidential communication — Legal protection for oral and
written communications between a survivor and his or her attorney, rape crisis
advocate or therapist.

Counterclaim — A claim raised by the defendant in direct response to a claim the
survivor raises. For example, the survivor claims the perpetrator raped her, but he
claims the survivor consented.

Countersuit — A suit initiated by the defendant in response to the survivor’s suit.
To illustrate, a defendant sometimes files a suit against the survivor by claiming
defamation.

Contingency fee — The client pays the attorney a percentage of the damages
awarded. If the client does not receive damages, she/he does not have to pay the
attorney a fee. Regardless of whether she/he recovers damages, the client must
pay out-of-pocket expenses.

Cross-examination — The process through which the opposing party’s attorney
asks the survivor and his/her witnesses questions during the trial or the deposition
regarding the survivor’s version of the facts. The survivor’s attorney repeats this
process by questioning the defendant and his/her witnesses when they testify.

- D
Damages — An award made by the court requiring the defendant to pay the
survivor for the harm he/she suffered.

Defamation — A claim that a person (in this case, the survivor) attempted to
damage the reputation of the person (the defendant) by raising the claim. This
includes libel and slander.

Defendant — The person against whom the plaintiff files charges with the court.
Here, the defendant is the perpetrator or the person or organization enabling the
perpetrator’s acts.

Defense — A claim made by the defendant intended to provide a reason why the
survivor should not recover based on his/her claim.
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Demand, demand letter — A letter sent by the survivor’s attorney notifying the
defendant that the survivor will file suit unless the defendant satisfactorily
addresses her claims.

Deposition — A process through which an attorney questions a party or witness to
develop an official collection of factual evidence in preparation for the trail.

Discovery, discoverable — The pre-trial process through which an attorney obtains
factual evidence from the opposing party. This evidence includes information
such as documents, the identities of persons, depositions or psychiatric exams.

- E

Evidence — Proof (physical items or testimony) that supports or refutes a claim at
trial.

Examination — The process at trial through which a party’s attorney questions that
party and its witnesses to establish their version of the case.

Expert witness — A professional who testifies regarding a specialized, complex
topic that arises at trial, to explain it to the court. For example, a psychotherapist
could provide expert testimony regarding post-traumatic stress disorder at a civil
sexual assault trial.

- F

Filing fee — A sum charged by the court when an attorney submits documents or
pleadings to the court.

Initial consultation — The first meeting between a survivor and an attorney. This
meeting provides the survivor with an opportunity to assess the attorney’s
qualifications and his/her reaction to the attorney, and allows the attorney to learn
the specific facts of the survivor’s case in order to decide whether to accept the
case.

Interrogatories — Written questions in discovery that a party or witness must
answer in writing and usually under oath. Interrogatories may replace or
supplement a deposition.

- L

Liability — The state of being legally obligated or accountable.
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Loss of consortium — A loss of marital relations, including companionship,
affection and sexual relations. The survivor’s spouse frequently raises this claim.

Lost wages — Wages the survivor lost as a result of the harm she/he suffered, such
as money she/he would have earned if she/he had not been unable to work due to
the sexual assault.

- M

Money damages — An award by the court that requires the defendant to pay the
survivor money.

Motion to dismiss — After the complaint is filed, but before the defendant’s
answer, the defendant requests that the court dismiss the case on the grounds that
it is deficient in some way, such as it lacks a valid claim.

- 0

Opening statement — An attorney’s presentation to the court at the beginning of
the trial. In this statement, the attorney outlines the case and the supporting proof
he or she will present during the trial.

- P
Perpetrator — The person who sexually assaulted the survivor.

Personal injury — Harm done to a survivor’s body, as opposed to her property or
reputation. This is an umbrella term that includes false imprisonment and mental
suffering.

Plaintiff — The person filing a lawsuit with the court. Here the plaintiff is usually
the survivor.

Pleadings — The parties’ documents filed with the court including the complaint
and answer.

Preponderance of the evidence — The standard of proof used in civil lawsuits,
where the evidence proves that the claim more likely than not occurred. This is a
lower standard of proof than the “beyond a reasonable doubt” standard used in
criminal cases.

Privilege — A legal principle protecting communications (verbal conversations
and written documents) between two people.

Punitive damages — Damages awarded by the court specifically to serve as a
punishment.
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- R

Rape shield law — A law which limits the admissibility of a sexual assault
survivor’s past sexual and/or marital history in a criminal sex offense trial if it is
intended to attack the survivor’s credibility. If such personal history proves
relevant to the case, the defense may make a pretrial motion, which must be
approved by the court.

Retainer — An amount of money given to an attorney to guarantee that his or her
services will be available.

- S

Service of process — The method by which the court ensures that the defendant is
notified of a pending suit. The plaintiff must provide the defendant with a copy of
his/her complaint to meet this requirement.

Settlement — An agreement between the survivor and the defendant that resolves
the survivor’s claim. This is a decision reached outside of the court, and may
occur at any time before the court renders a judgment. Usually a settlement
includes a payment of damages to the survivor.

Statute of limitations — The time limit for filing a lawsuit. When this period ends,
a survivor’s reasons for claiming damage are excluded from the court.

Subpoena — A document issued on behalf of one of the parties that requires the
other party to produce documents such as records, books, or other items.

Summary judgment — A judgment rendered by the judge when there are no facts
in dispute and only a legal issue exists. A jury does not need to hear a case before
the judge grants a summary judgment.

- T
Testimony — A party’s or witness’s sworn statement in deposition or at trial that
explains their version of the events and facts surrounding the sexual assault or
other claims raised by the survivor.

-V
Voir dire — The process through which jurors are selected based on their

responses to questions presented by both parties’ attorneys. The phrase voir dire
means “to speak the truth.”

This section paraphrases definitions from Black’s Law Dictionary (7" ed., 2000)
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This resource was made possible with the assistance and expertise of many
individuals and organizations in North Dakota. This project was supported by
Grant No. 2001-MU-BX-0017, awarded by the Violence Against Women Office,
Office of Justice Programs, US Department of Justice. Points of view in this
document are those of the authors and do not necessarily represent the official
position or policies of the US Department of Justice. It is intended to be used for
informational purposes and does not constitute legal advice.

For more information or to order this handbook contact:
North Dakota Council on Abused Women’s Services/
Coalition Against Sexual Assault in North Dakota
418 East Rosser Avenue, Suite 320
Bismarck, ND 58501
701-255-6240 or 1-888-255-6240
fax 701-255-1904
email: ndcaws@ndcaws.org
website: www.ndcaws.org
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